
RECEIVED

JUN - 9 1995

FEDEfW.CQiII1IW -A1OICC*88ION
OFT1IIECRETARY

DOCKET FILE COpy ORIGINAL

Before the
Federal Communications Commission

Washington, DC

In re Applications of ) MM Docket No. 93-107
)

DAVID A. RINGER ) File No. BPH-911230
)

ASF BROADCASTING CORP. ) File No. BPH-911230MB
)

WILBURN INDUSTRIES, INC. ) File No. BPH-911230MC
)

SHELLEE F. DAVIS ) File No. BPH-911231MA
)

WESTERVILLE BROADCASTING COMPANY) File No. BPH-911231MB
LIMITED PARTNERSHIP )

)
OHIO RADIO ASSOCIATES ) File No. BPH-911231MC

For Construction Permit for an
PM Station on Channel 280A in
Westerville, Ohio

To: Hon. Walter C. Miller
Administrative Law Judge

OPPOsmON TO SECOND MOTION TO ENLARGE ISSUES AGAINST
SHELLEE F. DAVIS

Shellee F. Davis ("Davis"), by her attorney, hereby submits her opposition to the

"Second Motion to Enlarge Issues against Davis" filed by Ohio Radio Associates ("ORA") in

this proceeding. With respect thereto, the following is stated:

Background

ORA requests the designation of a site availability issue against Davis, claiming

that Davis has not acquired reasonable assurance of the availability of her proposed transmitter

site. The Channel at issue in this proceeding is vacant by virtue of the Commission's

revocation of the license previously held by Station WBBY-FM, Westerville, Ohio, which was

licensed to Mid-Ohio Communications, Inc. ("Mid-Ohio"). Davis, as has other applicants, has
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proposed the recommencement of operations of Channel 280A on the tower formerly utilized

l

by Station WBBY-FM, which continues to be owned by Mid-Ohio.1 ORA concedes that

Davis is the recipient of a letter from Mid-Ohio. The letter never has been revoked. The letter

specifically states:

Mid-Ohio Communications hereby grants you the authority to
specify WBBY-FM's transmitter location in your FCC application.
We wish you the best of luck in your application for licensure
being prepared for filing with the Federal Communications
Commission.

Exhibit 1, Att. A. Attached to that letter, but omitted from ORA's filing, was a detailed five-

page list of equipment that would be included with the lease. Also omitted from ORA's filing,

but nevertheless in ORA's possession, was a follow-up letter from Mid-Ohio dated December

24, 1991, which was a one-page addendum to the Inventory previously provided. Exhibit 1,

Att. B. Nevertheless, ORA argues that the documents from Mid-Ohio represent only a

.. 'willingness to deal" on the part of the tower site owner" which does not constitute "reasonable

assurance. .. Motion at 1.

Under Commission Precedent, Davis Has Reasonable Assurance 01 the Availability 01 Her
Transmitter Site

ORA Motion should be denied as frivolous. As the Review Board has stated:

reasonable assurance may be acquired in numerous ways, [and]
there must at least be a meeting of the minds resulting in some
firm understanding as to the site's availability.

The facilities used by Mid-Ohio continue to exist, but are largely useless to Mid-Ohio
in light of the loss of its license. Mid-Ohio apparently is attempting to recoup a portion of its
financial investment in the Channel 280A/Westerville facilities, and is planning on making the
now-vacant (but still functional) facilities available to the winning applicant in this proceeding.
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Genesee Communications. Inc., 3 FCC Red 3595, 1 4 (Rev. Bd. 1988).

Commission itself has stated:

We have long held that a broadcast applicant need not have a
binding agreement or absolute assurance of a proposed site. What
an applicant must show.. .is that it has obtained reasonable
assurance that its proposed site is available, with some indication
of the property owner's favorable disposition toward making an
arrangement with the applicant, beyond a mere possibility.

Similarly, the

l

National Innovative Proerammine Network. Inc. of the East Coast, 2 FCC Red 5641, 5643 ,

11 (1987). As the Commission has even more recently stated:

It bears emphasis that the Commission's reasonable assurance
standard is a liberal one, reflecting an underlying policy judgement
that it would not serve the public interest to add to the cost and
risk that applicants incur by requiring them to enter into binding
commitments for the use of proposed transmitter sites. ~ Aldm
Communications Corp., 3 FCC Red 3937, 3938 1 8 (1988). All
that is ordinarily necessary for reasonable assurance is some clear
indication from the landowner that he is amenable to entering into
a future arrangement with the applicant for use of the property as



Thus, in this case, Davis clearly has acquired reASOnable assurance of the

availability of the transmitter site. A clear "meeting of the minds" exists as to the intended use

of the site, the price to be charged, and the nature of the facilities to be provided. The

opposite of what ORA claims -- the case specifically states that even an applicant's informal
telephone contacts with a landowner, E.tb details 1Q neaotiated at J~~, are sufficient
to sustain a good faith belief of site availability. !d. at 4332 1 11.

The other cases cites by ORA are similarly inapplicable. In National
Communications Industries, 6 FCC Red 1978, 1979 1 10 (Rev. Bd. 1991), there was no
"meeting of the minds" as here concerning the availability of the specified site -- there was no
determination with the landowner concerning how much land would be needed and no specific
site location (or coordinates) was agreed upon -- the possibility of leasing land was discussed,
but there was no determination by the landowner that the specific site was at all available. In
Rem Malloy Broadcastinl, 6 FCC Rcd 5843,58461 14 (Rev. Bd. 1991), unlike here, there was
no determination by the landowner that he would be actually willin& currently to make the site
available -- only that he may have given the mistaken impression that there would
(hypothetically) be "no problem" in giving a lease. Accord, William F. And Anm; K. Wallace,
49 F.C.C.2d 1424, 142716 (Rev. Bd. 1974) (no "reasonable assurance" where the landowner
foresees "no problem" in an applicant's locating on his property but nevertheless fails to
demonstrate that he is "favorably disposed" toward making an arrangement). Finally, unlike
Adlai E. Stevenson, 5 FCC Rcd 1555, 1589 16 (Rev. Bd. 1990), and El Camino Broadcastiol
Q:!m..., 12 F.C.C.2d 25, 26 (Rev. Bd. 1968), where there was no "meeting of the minds" as to
the availability of the sites and the landowner had stated or indicated only that he is willing to
discuss the possibility of the ability of the site at some time in the future:

In our view, the mere fact that the property owner has indicated
that he would discuss the possibility of a lease at some future date
does not absent~ indication that ~ a favorably dis.posed
toward makinl .sum an arranlement, provide any more assurance
that an unrejected offer.

El Camino, 12 F.C.C.2d at 26, , 5 (emphasis added).

In short, unlike the stream of cases cited by ORA, here, Mid-Ohio is aware of
the nature of Davis' proposed use of its site, has communicated the precise location of the site
for which its would enter into a lease, and has provided clear indications that it is "favorably
disposed" to entering into such a lease. This permission is hardly surprising in light of the fact
that such a lease is virtually the only way Mid-Ohio can expect to recoup the investment it has
placed in its now-vacant facility.
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siteowner has been contacted by Davis and its representative, and the siteowner's agent

specifically has "grant[ed] [Davis] the authority to specify WBBY-FM's transmitter site in [her]

FCC application." Exhibit 1, Att. A. Thus, the already-existing but nascent transmitter site

remains available as a transmitter site, and specifically is available for Davis' use. Davis has

personally toured the Mid-Ohio facilities, and has been informed that the facilities have been

maintained in excellent shape for her future use in the event she in the prevailing applicant in

this proceeding. Exhibit 1. Although terms as would be included in any comprehensive lease

agreement remain to be negotiated, the need for that future negotiation does nm negate

"reasonable assurance" (Elijah, ~.), and various keys terms of the lease, ~, location of

the site, equipment to be leased, and lease amount ($6000), all already have been disclosed and

are agreeable to Davis. More recently (prior to ORA's submission of its Motion) Davis again

contacted the owner of the site's agent to confirm the continued availability of the transmitter

site. As of May 25, 1993, Mid-Ohio's representative stated:

Mid-Ohio Communications, Inc. hereby reconfirms that it grants
you the authority to continue to specify WBBY-PM's transmitter
location in the FCC application proceedings. We continue to wish
you the best of luck in your application for licensure being
processed by the Federal Communications Commission.

Exhibit 1, Att. D. The letter specifically states that Mid-Ohio "remains willing to negotiate

appropriate leases" with Davis for lease of the transmitter site, studio space, and related

equipment. Therefore, Davis has received a "clear indication from the landowner that he is

amenable to entering into a future arrangement with the applicant for use of the property as its

transmitter site, on terms to be negotiated" (Bljjjh, 68 R.R.2d at 207' 10), and Davis therefore

has, and has always had, "reasonable assurance" of the availability of her proposed transmitter
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site.

As to the "other basis" for the designation of a transmitter site issue, ORA's claim

that Davis failed to submit documents to Mid-Ohio is unsupported, and wrong. First, Section

1.229(d) of the rules requires allegations of fact "to be supported by affidavits of a person or

persons having personal knowledge thereof." 47 C.F.R. § 1.229(d). No such affidavit has

been provided by ORA. Moreover, certain provided to ORA during discovery, and which in

fact were provided to Mid-Ohio as required under the terms of the letter, are attached hereto as

Exhibit 1, Atl. C. As Mr. Fry has confirmed in his June 7, 1993 letter to Davis:

My records reflect that pursuant to my correspondence of
December 23, 1991, you provided my client with a showing of
financial qualifications prior to the 60 day deadline referred to in
my correspondence, and my client found your financial
qualifications satisfactory. As such, the December 23, 1991
commitment remains in force.

Exhibit 1, Att. E.3 Davis has satisfied the express conditions of the site owner, and in fact,

as noted above, the site owner specifically has "confirm[ed] that it grants [Davis] the authority

to continue to specify WBBY-FM's transmitter site in the FCC application proceedings."

Exhibit 1, Att. D.4

, Conclusion

In light of ORA's utter failure to provide the slightest scintilla of evidence

indicating that Davis has not acquired and maintained the full and proper availability of her

3 Ms. Davis' December 24, 1991 Personal Statement was provided to ORA in her
May 5, 1993 document submission. An updated May 14, 1993 Personal Statement was provided
to ORA in her May 22, 1993 document submission.

4 Mid-Ohio also confirmed in its May 25, 1993 letter that it has received Davis'
financial information and "reserves the right to again review [Davis'] financial condition"
following a grant of the construction permit in this proceeding to Davis. Exhibit 1, Att. D.
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transmitter site, no site availability issue is warranted in this proceeding.5 For this reason,

ORA's Motion should be denied.

WHEREFORE, it is respectfully requested that the "Second Motion to Enlarge

Issues Against Davis," filed by Ohio Radio Associates, be denied.

Its Attorney

1250 Connecticut Ave., N.W.
7th Floor
Washington, DC 20036
(202) 637-9158

June 9, 1993

5 In fact, as far as is known, Davis is the 2Dh applicant to have provided the
applicant with updated financial information, and the QIlh applicant to have personally toured
the available WBBY-PM facilities.
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been provided to rD1;~, it is my
use in my applicalior: and for my

•

DECLARATIOlv

;, Shellee Davis, hereby state as follows:

1. I am an applicant for a new FM broadcast station to serve Westerville, Ohio on
Channel 280A.

,-
2. Prior to the time I submitted my application to the FCC, I obtained the letter attached

hereto as Attachment A. An addendum to that letter that I received is attached hereto as
Attachment B. It is my understanding that I have permission to designate the transmitter site
previously used by \VBBY-F1f on Channel 280A at Westerville, and it is my expe<,;tation that
I will be able to enter into c.. le,'lse for the site at such time as I am the prevailing party in the
comparative hearing, under the terms and conditions s:ated in the letter -- $6000 per month,
which would include the. use of the tower site and various studio facilities and equipment listed
on the attachment to the letter. I have revieweD those terms, those terms are acceptable to me,
fu'1d I would be willing to accept those terms as part of 2. comprehensive lease in the event I am
the prevailing party in this proceeding. Attachment C is my personal financial information,
which has been provided to Mid-Ohio Communications, Inc. Attachment D is a letter I
received from Mid-Ohio i!11ate May 1993. In mid-:May 1993, following the designation of this
proceeding for hearing, I contacted Mid-Ohio to confirrr, the continued availability of Mid
()hio's facilities as the site fm my proposed statio:1, /l.t that time, I also provided Mid-Ohio
',;;ith B.l1 updated Personal S:..atement. I was infofll1ed :rc :nat f;me that the faciEti:s remained

'1'1 'I' ~ h '," '" ~- 19("" ..,-" . ']"aval.ao e, 2S.<1 arrangeo ~o on 2. tour or t,~ 12ClllLes or: lVlay .;..), :ij, lne raCl ltles
aplY'..M to remain in excellent shape, On June 7, 1 :received the attach:;d revised letteT
C 'II'lr P, A-t- r,h .,~-" \:;tfOm lY • .t'f). l..a",jd11\:;1;., 1..~.

3. Based upor: nw c:)ntacts with Mr. Fri. the access to the facilities. Thal has been
L ~ ¥'

afforded to me. and the cor:finr:.ation letters that
understanding that the transmitter site remains available
proposed r,:-.dio station operation.

I declare under .penalty of perjury that theforgoin~ ,

~DaVi'~
Signed and dated this 8_ day of June, 1993.
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MlD-Qmo COIIIBJIQCATIOIQI, INC.
...0-.... ,,,

W_e.... OIdD ....1

December J4, 1981

SheU.. F.... PreL
Brlt7 B-m_ ..,...., IDc.
411 E. Broad Btreet, Sutte 100
ColumbWl, OR 41111

BE: Mld-QbIo CommwrlcatioM, Inc.
WBBY-JPM
Leue~"'eta

EDclmed herewith i8 aD 8ddendUIII to the IDventory prevlowdy
pl"OYidecl to you.

MIIH>!UO COMMtJNICA1fONS, INC.
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.********.*********.**-*********.********
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roWER + 2BAY ANl'ENNA {1)
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PERSONAL STATEMENT - CONFIDENTIAL

TO:

NAME. SHELLEE F. DAVIS POSITION OR OCCUPATION OWNER/PRESIDENT

BUSINESS NAME BRITT BUSINESS SYSTEMS, INC.
43215

BUSINESSADDRESS 415 E. Broad Street, Ste. 100 Cols., Ohl.~HONE 461-7714
43081

RESIDENCE ADDRESS 5518 Moccasin Drive Westerville, o. PHONE 899-0350

The following is submitted for the purpose of procuring. establishing and maintaining credit with you in behalf of the
undersigned or persons, firms or corporations in whose behalf the undersigned may either severally or jointly with others
execute a guaranty in your favor. The undersigned warrants that this financial statement is true and correct and that you
may consider this statement as continuing to be true and correct until a written notice of a change is given to you by the
undersigned.

DATE December 24 , 19__9.....1 _

PLEASE DO NOT LEAVE ANY QUESTIONS UNANSWERIED. USE "NO" OR "NONE" WHERE NIC188ARY.

ASSETS In Even 000.,. UABlunES In IYen DoIIa,.

Cash on hand and in banks IS169000 Not. payable to banks - secured I~ n".

Marketable Securities - see Schedule A ':l.Q nnn Not.s payable to banks - unsecured n".

Non-Marketable Securities - see Schedule B nJ'l Due to brokers na
Securities held by broker in margin accounts n'" Amounts payable to others - secured n",

Restricted or control stocks n", Amounts payable to others - unsecured n".

Accounts and bills due 5~00
Unpaid income tax \

n;il
Real Estate Owned - see Schedule C ??A nnn Other unpaid taxes and interest n;ll
Loans Receivable

000
Real estate mortgages payable - 120000

Automobiles and other personal DrooerlV 18 see Schedule C
Cash value - life ins,Urance - see Schedule 0 n". Other debts - itemize: n;ll

Other assets - itemize: n.::l

TOTAL UA81L1T1U l'C:;Innn
..-rWOln'H 329Innn

TOTAL ASSITS IS454kloo TOTAL UA8ILITI.S AND NIT WORTH

1990

Are all bad and doubtful assets excluded from this statement?_..,J.y..:ooe....SL--__ If no, explain: _

Additional assessments $ II0Income taxes settled through what date?

\ ANNUAL SOURC.S OF INCOME PeRSONAL AND GENERAL INFORMATION

Salary, bonus & commissions combined $ 11n nnn 00 you have will? no
Dividends ? nnn If yes, name of executor.
Real estate income 7 Ron
Applicant need not disclose alimony, child support or Are you a partner or officer in any other venture)
maintenance income unless applicant so desires. n .... yes
Other Income n ....
TOTAL $ 139.800

CONTINGENT LIABILITIES Social Security No. lnn-~R_'lnQ?

Do you have any contingent liabilities? Are any assts pledaed? no
If yes, give details: na Are you defendant in any suits or legal actions? no
As endorser, co-maker or guarantor $ Personal b,nk accounts carried at:

BancOhioOn leases or contracts $
Huntl.ngton Nat. Bank &

Legal claims $ -Have you ever taken bankruptcY? EXplain:

Other special debt $ no

Amount of contested income tax liens $ ,

(COMPLETE SCHEDULES AND SIGN ON REVERSE SIDE) _(Rev 041B61



CONFIDENTIAL

SCHEDULE A - U.S. GOVERNMENTS AND MARKETABLE SECURITIES

No. or......or DeMrIptIon InN.... Of M.rket Valu. Sourc. of V"uo, ..V..... (1IoncIs)

ro .....A;nJill l':",u'" ,. .... ~ .... C!}"",,1 1 """" 'I;' 1"'\_•• ~ c::?n nnn ..... " """
ro .....A;n .. l t:!"'.... ' .. ~-_•• _~ .... ~ ... ,o __ ~ __ 1...:1 101 .... _-- , n.' nnn , ,..-r ,..,..,..

·01 - .- - , ".J, " ........

SCHaDULE B - NON·MARKITAIIU HCURm.S

D••c:rlptlon or aocurltlea No. of"'.... ...V......... ,....... ........... ... or ........ Total V"'"Owned Deted: 0UIet8I....

.....

SCHIDULE C - RIAL IITA,.. OWNID

2-st b' k
Amount

SCHIDULE D - UFI! INaURANCE CARRIID, INCL. N.S.L.I. AND GROUP INSURANCE

' ..Am.... N.m. of Company Bon.flcla" C••hlu"....r LoaMValue

na.

SCHEDULE E - NAMIS OF BANKS OR FINANCE COMPANIES WHERE CREDIT HAS BEEN OBTAINED

N.me.nd Addrou 0rIIIna1 Hith Owe "uNcI or
Dote Credit Currently UnHoureci

~+-"'+-". (lJilu;nl'TC J:lJilnlt- 1 1 _A';; 1?';; nnn 1?n nnn ..-

THE OHIO LAWS AGAINST DISCRIMINATION REQUIRE THAT ALL/CREDITORS MAKE CREDIT EQUALLY AVAILABLE TO ALL
CREDITWORTHY CUSTOMERS, AND THAT CREDIT REPORTING AGENCIES ·MAINTAIN SEPARATE CREDIT HISTORIES ON
EACH INDIVIDUAL UPON REQUEST. THE OHIO CIVIL RIGHTS COMMISSION ADMINISTERS COMPLIANCE WITH THIS LAW.

THE UNDERSIGNED CERTIFIES THAT BOTH SIDES HEREOF AND THE INFORMATION INSERTED THEREIN
HAS IEEH CAIlEFULLY READ AND IS TRUE. CORRECT ANDCO~ ...--' ~

______-:-:-==-=::D~e~c~e~m~b~e:::.::r~~2.:!:4_ ,. 91 ........tu.i --<= C ~
DATE SIGNED ~

(USE ADDITIONAL SCHEDULES WHEN NECESSARY)
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CONFIDENTIAL

SCHEDULE A - U.S. GOV'dfNMENTS AND MARKETABLE SI!CUFIITIES
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IF::~::~~"{':I~l ! DOG4ription I I" Ham. Of i M;II'''.I VlIlue i !)"u,c. 01 Vol... I
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SOHEDUlE • - NON·MA~KETAIIL.E "CUAITIU
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SCHEDUI.E C - ftEALESTATI OWNED
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0.• ....,0" a4 "nlp.rtr I gate ; 'Moo' "ark.., Mftrto...
! and '",prevolnonte Ac4Iul...a Ovtn.rshlp .. C4111 V.,... Amount, .MIltUI1tV

2";'storv brick
..

S-a7 25,000lOot - $ !I.DO $ na na
I-storY wouu. f'ri'lme 1-89 100' 21.00 10 nCl.

.-
,... 30(00 1I<"l

2-story otone frame 4-92 100~
" 319 001 394.001O$2l0 001) ;:O2~
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BCHIDULE 0 - UN INSURANQ£ CARRIED, 'NCI.. N.8.L.I. AND OROU...NSURANCI;-----..,.----_.

1-._--_. 1

SCHEDULE I - NAMIS OF SANKS OR FINANCE COM'ANfE& WHI!RI! CREDIT HAS IIIIN OBTAINED
..

N....dAdd'MI OrItlMl HIti' 0.. , .....lMIer
DiIe I CRdlI Cu",""" UtI••..,,1MI

Sod~t:y Natrona1 Bank - 4-92 _ IS21'l,OOO "2"10.000 Iln~t'.

state Savings Bi:lII'k . 11 8~~_ 11.6,000 na ,no

.----1- ._----_._-- T.- i
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THE OHJO LAWS AGAINS I DISCRIMINATION REQUInr::: THAT AU CN!DlTOM I'MK& CREDIT EQUALLY AVAIL.A81e TO ALl.
CnI:OlTWo"t"y CUSTOMERS, 4ND THAT CAliDIT REPORTING AOINCt!S MAINTAtN SIiPARATli CREDtT HIS'T'ORIES ON
EACH INDIVIDUAL UPON AF.OU!ST, 1HI OHIO CIVIL nlGJ ITS COMMI$SIOH ADMINISTERS COMPl.IANCIi WITH THIS LAW.

THE U~OfRSIGN!DGfRTIFIFS IHAT IIOr", SIDIS HEnc:or AND THC INl"OftMAT!Oflj INlOERT£D TNlREIN
HAG BEEN CAREFUlLv "!:AD AND IS mUt:. r:ORAECT AND COMPLnE.

... .. 1!t_ .. SIGN..TUl'\l'

ill6E ADOITIONAL :lCI1CDlIlI!S WHEN NH:t:.,SARY)



ATTACHMENT 0


